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claim that the double agency in the case 
(the same person being the agent of the 
two mines in the same vicinity) involved 
a conflict of duties, and that all of the 
agent's dealings, whereby the property 
of one company was transferred to, or 
used for the other, should be held unlaw- 
ful, said : " There is no validity in such 
a proposition. The authority of agents 
may, when no law is violated, be as large 
as their employers choose to make it. 
There are multitudes of cases where the 
same person acts under power from dif- 
ferent principals in their mutual transac- 
tions. Every partnership involves such 
double relations. Every survey of boun- 
daries by a surveyor jointly agreed upon 
would come within similar difficulties. 
It is only where the agent has personal 
interests conflicting with those of his 
principal, that the law requires peculiar 
safeguards against his acts. There can 
be no presumption that the agent of two 
parties will deal unfairly with either. 
And when they both deliberately put him 
in charge of their separate concerns, and 
there is any likelihood that he may have 



fo deal with the rights of both in the same 
transactions, instead of lessening his pow- 
ers, it may become necessary to enlarge 
them far enough to dispense with such 
formalities as one man would use with 
another, but which could not be possible 
for a single man to go through with 
alone." 

In Colwell v. Keystone Iron Co., su- 
pra, it was held competent for a person 
in the general employ of the vendor, to 
accept, by the consent of all parties, as 
agent of the vendee, the delivery of the 
property sold. 

In Helmer v. Krolick, 36 Mich. 371, 
the fact that the purchaser of negotiable 
paper, resident in a distant part of the 
state, employed to collect the same a 
person who was also an agent for the 
payee, was not considered very signifi- 
cant, as indicating want of good faith in 
the purchase. 

Tested by the foregoing considerations 
the ruling in the principal case seems en- 
tirely correct and satisfactory. 

Marshall D. Ewell. 

Chicago, March 18th 1880. 



United States Circuit Court, District of Colorado. 
STEVENS v. WILLIAMS et al. 

A vein, lode or ledge, within the meaning of the Act of Congress, is a mineral 
body of rock within defined boundaries in the general mass of the mountain. 

The top or apex of a vein, is the highest point where it approaches nearest to 
the surface of the earth, and where it is broken on its edge, so as to appear to be 
the beginning or end of the vein. 

If a vein at its highest point, turns over and pursues its course downwards, 
then such point is merely a swell in the mineral matter, and not a true apex. 

Where there is a true apex within the surface boundaries of a claim, the claim- 
ant can follow the vein in its downward dip beyond his vertical side lines. 

And he may follow the vein beyond such side lines at any point where the apex 
is within bis surface lines, even though his location, for the full length of the claim, 
be not along the line of such apex. 

And he is entitled to follow the same in its departure from the perpendicular 
in any degree until it reaches the horizontal. 

Charge by Miller, Circuit Judge. 

Gentlemen of the jury : After a very long and patient investjga- 



296 STEVENS v. WILLIAMS. 

tion of the case, with the aid which eminent counsel have been able 
to give to you and to the court, we approach a point when you and 
the court must act in the decision of the questions presented in the 
case. It is a satisfaction to me to state, if my experience is of any 
value, that I have very rarely seen as many witnesses in so import- 
ant a case as this, where they have testified so frankly and where I 
have been so perfectly convinced of their integrity. * * * And as 
this is my first case upon important mining matters — a class of cases 
coming more rapidly into the courts than heretofore— I hope that 
the miners will always deserve the character which I am happy to 
give them in this case, of being true and honest men in what they 
endeavor to state. 

There are some things, gentlemen, of which I propose to disabuse 
your minds before entering upon the real merits of the case. A 
great deal has been said about the immense value of the interests at 
stake, and I think counsel on both sides have intimated to you that 
your verdict may settle rights of property to a very large amount 
outside of the case now in controversy. That is quite a mistake ; 
your verdict settles nothing in the world but the matter in contro- 
versy between these parties. Even the opinion which the court 
delivers, that, perhaps, may hereafter be used in similar cases as 
settling principles, but for which you are not at all responsible, may 
be and probably will be revised by the highest court of the country, 
the Supreme Court of the United States. So that in delivering 
this opinion my brother Hallett and myself are not deciding prin- 
ciples finally which govern anybody's case, possibly not even this 
case. Therefore, do not be frightened ; do not be alarmed ; do not 
bring in any other verdict than what you would if this were a sim- 
ple controversy between the owners of the Iron mine and the own- 
ers of the Grand View mine, for that is all there is in this case. 

The plaintiff has asked certain instructions here which I have 
refused, in regard to the testimony, and I regret that they should 
have been introduced into his prayer for instructions, but I will 
rule upon them so that he can get the benefit of them if he desires. 
I am asked by him to state that the patent which he has received 
from the United States for the Iron mine is conclusive, that the 
sheet of mineral matter in question is a vein, within the meaning 
of the statute. I decline to give that instruction. Certainly, out- 
side the vertical projection of the side lines of the plaintiffs patented 
ground, if the defendants can show that the mineral matter which is 
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the subject of this controversy is not a vein they have the right to 
show it. Outside of the side lines of the plaintiff, projected perpen- 
dicularly downwards, defendants have the right, if they can, to show 
that the vein, or thing which is called a vein, is not a vein. 

After disposing of that much of the preliminary matter, I now 
proceed to state to you what I understand to be the nature of this 
controversy. The plaintiff has a patent from the United States, 
which has been read to you, for a mine or lode of mineral matter, 
the superficial area of which is three hundred feet in one direction 
and fifteen hundred in another on the surface of the earth, as known 
and measured by the lines which have been pointed out to you and 
are called the end and side lines of the Iron mine. The Act of 
Congress on that subject says, that when such title or patent and 
such side and end lines cover the top or apex of a vein of mineral 
matter, if the party pursuing that vein in a downward direction, 
as he pursues it further, escapes from the perpendicular extension 
of these side lines, he may still follow that vein as long as he can 
find it, and so long as it is the same vein. That part of the statute 
is the source of this controversy. The plaintiff, acting upon that 
Act of Congress, has pursued what he calls his vein, has pursued 
it a very long distance, as shown by that incline on the map, which 
is the most continuous, outside of his side lines across, the side lines 
of another claim and into the claim of the defendants. If it is a 
continuous vein of mineral matter, and if his side lines cover the 
apex or outcrop of that vein, and if those lines are extended in a 
proper direction across the shoot or course or strike of that vein 
matter, he has the right to pursue it. The defendants, commencing 
at another point on the surface of the earth and descending perpen- 
dicularly as shown on the map, have come to a point where their 
shaft intersects the incline which the plaintiff has made in the pur- 
suit of his mineral, and the contest is for the mineral matter where 
these two shafts meet, so far as the defendants' claim covers, or may 
be supposed to cover it. 

Now I state to you in the first place, if that is a vein of mineral mat- 
ter, within the meaning of the Act of Congress, and in the second 
place, if the plaintiff's side lines are laid along the course or shoot 
of that vein and inclose its top, apex or outcrop, and if the plain- 
tiff in the pursuit of that vein into the bowels of the earth, pursued 
it downwards continuously, he is right in this controversy, and he 
should obtain your verdict. 
Vol. XXVIII.— 38 
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The defendants say they are entitled to your verdict upon three 
principal grounds : 

1. They say that the mass of mineral matter which is the subject 
of this controversy is not a vein, lode or ledge, within the meaning 
of the Act of Congress. 

2. That what the plaintiff claims to be the apex, or top, or out- 
crop of this lode is no such thing, but is a mere elevation of the 
general position of this sheet of mineral matter, and from that point 
it continues on a westward dip, and, therefore, this is not an apex 
but merely a swell in the mineral matter. And, 

3. That the plaintiff has not so located his side lines and end 
lines with reference to the strike or course of the mineral, as to en- 
title him to the benefit of that statute. 

Now these are the three points to which your attention is to be 
directed, and about which I propose to lay down some matters of 
law, which will govern you in the case. But before I proceed to 
give my own views in the matter, and because it will, perhaps, facil- 
itate any exceptions that may be taken, I will read to you certain 
prayers for instructions asked by the defendants in this case, some 
of which I will give to you, others I will modify, and others I will 
refuse. The first one which I think is sound law, is as follows : 
" In addition to the evidence of the title furnished by the patent, 
the plaintiff must show by a preponderance of evidence that he is 
the owner of a body of mineral on his patented ground ; that such 
mineral constitutes a vein of quartz or other rock in place" (and 
there I want to say that by rock in place I do not mean merely hard 
rock, merely quartz rock, but any combination of rock, broken up, 
mixed up with minerals and other things is rock within the mean- 
ing of the statute, because it does not say common quartz rock 
alone, but it says " that such mineral constitutes a vein of quartz or 
other rock in place"), " that being such a vein it penetrates the land 
in controversy known as the Grand View claim" (if it is such a 
vein and runs under the surface of the earth, if it goes to the per- 
pendicular lines of the Grand View claim ; that is what is meant) ; 
" that the top or apex of the vein is within the surface lines of the 
Iron lode location, and where it enters the land in dispute it does so 
in a downward course departing from a perpendicular." Counsel 
have inserted here that at the respective points where it leaves the 
Iron mine location, and where it enters the land in dispute, it does 
so in a " downward course, and departing at both said points from 
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a perpendicular." I have cut out so much of that as says that at 
the respective points where it leaves the Iron mine location. I 
think if the general course of that vein is a departure from the 
horizontal, that it covers the case. With the exception of striking 
out that single point, " that at the respective points where it leaves 
the Iron mine location," I give that instruction. 

Second. " And if these conditions are fulfilled it must also appear 
that the location of the Iron mine is laid upon the general course, 
or strike ; that the vein mentioned departs from the plaintiiFs loca- 
tion at a point on its general course within the patented side lines." 
That is correct. The long lines of the plaintiff's claim must be so 
laid, with regard to the general course or strike of the vein, that in 
pursuing it you pursue it to the end lines, or where it leaves the side 
lines within those end lines. 

Third. " Although the area of ground within the patented lines 
of the plaintiff extends fifteen hundred feet in a northerly and 
southerly direction, by three hundred feet in width, plaintiff is 
only entitled to so much of the Iron lode along its general course 
as is embraced within his side lines ; and if the body of mineral 
within the patent deflects on its general course, so as to cross the 
side line3, plaintiff has no right to go beyond such lines to follow 
it. If, therefore, the supposed vein of quartz or rock in place, 
departs from a perpendicular in its downward course, at any point 
on its course, or strike, outside of plaintiff's side lines and then 
enters the land in controversy, plaintiff cannot by reason of this 
recover in this action." I refuse that for two reasons : if it means 
anything more than the language given in the previous instruc- 
tions, I do not give it. In the second place, it is complex and con- 
fusing to the jury. I can hardly understand it myself, and there- 
fore I presume you could not understand it better than I can. 

The fourth one I refuse. " In addition to the things already 
mentioned as essential to the plaintiff to recover in this action, 
the vein of quartz or rock in place" must be " one which, in its 
descent into the earth is substantially vertical in its direction" — 
that is, straight down — " which on leaving the side lines of the 
plaintiff and entering the land in dispute, departs from a perpen- 
dicular and not from a horizontal direction." I refuse that; if 
there is any departure from a horizontal direction in a downward 
course, it is sufficient. 

The sixth one is : The " top" or " apex," within the Act of Con- 
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gress, is the highest end or termination of the vein, and this is so, 
even though at any intermediate point or points, where the vein is 
continuous, it rises higher than such highest end, it being essential 
to such " top" or " apex" that there be no vein continuing beyond 
it. I give that. It must be the end of the vein which approaches 
nearest to the surface, as I shall explain more fully in another part 
of the charge. That is the substantial meaning of it. 

The next, number seven, is: "In order to constitute a vein of 
quartz or other rock in place, which will entitle the plaintiff to 
follow it into the land of another, it is not enough that there be a 
seam or crevice between rock in place filled with mineral, but the 
mineral contained between the rock in place must be of " quartz or 
other rock." I have explained already to you, the meaning of 
other rock, that it did not mean solid rock necessarily, but it means 
any rocky substance containing mineral matter — " and unless plain- 
tiff has shown by a preponderance of evidence, the contents of 
the supposed vein to be of 'quartz or other rock,' he cannot re- 
cover, for under the Act of Congress under which plaintiff claims, 
all forms of deposit excepting veins of quartz in rock in place, are 
placers." I give that instruction, but with the distinct understand- 
ing that all this substance between the porphyry and limestone, 
that has been explained to you, which contains mineral — I mean 
which contains ore — is rock in place. 

The eighth instruction, " although the jury believe from the evi- 
dence that the plaintiff is the owner of a vein of quartz or rock 
in place, yet if such vein on its course toward the land in dispute, 
be interrupted for a considerable distance, then it ceases to be a 
lode or vein so as to give the plaintiff the right to pursue it into 
the adjoining land, and in such case the plaintiff cannot re- 
cover." I refuse that instruction. In the first place the evidence 
is uncontradicted — at least so little contradicted I would not dare 
to put that to the jury — that that main incline has metallic ore in 
it from beginning to end, as far as it has been carried ; and in the 
second place, the words " considerable distance," do not convey 
any accurate conception. In some cases a mile would be " a con- 
siderable distance," and in some cases, where a life depended on 
it, half an inch would be a considerable distance. 

There is another matter asked by the counsel, which I think is 
too complex and I refuse it upon other reasons. I shall, however, 
charge the jury upon the whole of that matter. 
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Now, gentlemen of the jury, as I make out the subject-matters 
to be considered by you in this case, the first one of them for you 
to determine is what is a vein, lode or ledge of mineral matter 
within the meaning of the statute, and in regard to that matter, I 
apprehend you will have no great difficulty in this case. The stat- 
ute of the United States in determining the terms on which its 
mineral lands shall be sold, used or occupied, has divided mineral 
lands, at least all that relate to precious metals, into two distinct 
classes : they are those which are called placer mines and those 
which are called veins, lodes or ledges of mineral matter in quartz 
or other rock in place. 

Now I do not know that I can better define what is a vein, lode 
or ledge to you, than has already been done by my associate on the 
Supreme Bench, Brother Field, whose learning on that subject is 
equal, perhaps, to that of any judge of the United States Courts, and 
whose diligence and precision are equal to his learning. Without 
going over all that he says about it, most of which was read to you 
by Mr. Symes, I adopt and instruct you that a " continuous bed 
of mineralized rock, lying within any other well-defined boundaries 
on the earth's surface and under it, would constitute a lode, and 
that the term is used in the Acts of Congress as applicable to any 
zone or bed of mineralized rock, lying within boundaries clearly 
separating it from the neighboring rock. It is any class of deposits 
of mineral matter coming from the same source, impressed with 
the same forms, and appearing to have been created by the same 
process." * * * I am also aided by my Brother Hallett, whose 
experience is greater than mine in this matter, and who has also 
given the definition of the word, which I propose to read to you as 
the law : " In general it may be said that a lode or vein is a body 
of mineral or mineral body of rock, within defined boundaries 
in the general mass of the mountain ;" and I do not know a better 
or more comprehensive definition than that. I say to you, further, 
gentlemen, that the thinness or thickness of the matter in particu- 
lar places does not affect its being a vein or lode ; nor does the 
fact that it is occasionally found in the general course of this vein 
or shoot, in pockets deeper down into the earth or higher up, affect 
its character as a vein, lode or ledge. 

I say to you, further, that a total interruption of the ore matter, 
if the contact remains on each side, the limestone and porphyry 
are still preserved, and the vein of mineral matter is found within 
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a short distance further on, pursuing that same contact, it is still 
a part of the same vein. In short, if there is a general and per- 
vading continuance of this mineral matter with a casual and occa- 
sional interruption, but pursuing the same general course, bounded 
by the same rocky material above and below as far as you can trace 
that until it breaks off totally and is interrupted for a very large 
distance, it is a vein of rock or mineral matter. Now I think you 
will have no difficulty in applying these definitions, since the evidence 
here is almost uncontradicted that there" is such a sheet of matter 
as is spoken of. All the witnesses agree that there is a substratum 
of limestone and a super- stratum of porphyry; all agree, even de- 
fendants' witnesses, that they come to a point where that contact is 
so narrow that only a sheet of paper could be got into it, but still 
it has the well preserved distinction — the porphyry above, the lime 
below, and, although in some instances to the south, some to the 
north and some occasional spots in the levels, it is stated by defend- 
ants' witnesses, that no more vein matter has been found, yet you 
must, I think, come to the conclusion that on the whole, and taking 
the course on which this matter is in contact from the line of the 
plaintiff's location to the line of the defendants' location ; taking 
the course of that large incline shaft, driven by the plaintiff from 
where he first discovered it to where it meets the defendants', it is 
for you to say from the testimony, not for me to find for you. But 
I can see no reason why you should not say there is a continuous 
vein of mineral from the opening shaft, the plaintiff's shaft, to the 
point where it reaches the Williams shaft. If that is true — if you 
find that to be true, why, notwithstanding these casual interruptions 
in various directions, notwithstanding the widening, the narrowing, 
the deepening and the shallowness of the vein, notwithstanding it 
has, in some places, acknowledged diversions down into the ground, 
still, if the miner is able to pursue and has been able to pursue it 
in the vein, notwithstanding these interruptions, you are to call it 
a vein and treat it as a vein within the meaning of the Act of Con- 
gress. 

The next point is, that it is denied that there is a top or apex to 
this ledge or vein, and that if there is such a one it is not within 
the side lines of the plaintiff's patent. Perhaps, upon that point 
the defendants have mainly rested their case. I think that you 
will agree with me, as all the counsel agree and all the witnesses 
agree substantially, conceding that there is a vein, that the top or 
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the apex of a vein, within the meaning of the Act of Congress, is 
the highest point of that vein where it approaches nearest to the 
surface of the earth and where it is broken on its edge so as to 
appear to be the beginning or end of the vein. The word " outcrop" 
has been used in connection with it, and in the true definition of 
the word, outcrop, as it concerns a vein, is probably an essential 
part of the definition of its apex, or top ; but that does not mean 
the strict use of the word " outcrop." That would, perhaps, imply 
the presentation of the mineral to the naked eye, on the surface of 
the earth, but it means that it comes so near to the surface of the 
earth that it is found easily by digging for it, or, it is the point at 
which the vein is nearest to the surface of the earth ; it means the 
nearest point at which it is found toward the surface of the earth. 
And where it ceases to continue in the direction of the surface, is 
the top or apex of that vein. It is said in this case that the point 
claimed to be the top or apex is not such, because at the points 
where plaintiff shows or attempts to prove an interruption of that 
vein, in its ascent towards the surface, and what he calls the begin- 
ning of it, the defendants say that is only a wave or roll in the 
general shoot of the metal, and that from that point it turns over 
and pursues its course downwards as a part of the same vein in a 
westerly or southwesterly direction. It is proper I should say to 
you if the defendants' hypothesis be true, if that point which the 
plaintiff calls the highest point, the apex, is merely a swell in the 
mineral matter and that it turns over and goes on down in a decli- 
nation to the west, that is not a true apex within the statute. It 
does not mean merely the highest point in a continuous succession 
of rolls or waves in the elevation and depression of the mineral 
nearly horizontal. 

Now, gentlemen, I have but one more matter, and really I do not 
know that there is much to be said about that. The defendants 
maintain that the lines — the side lines — of the plaintiff's claim are 
so located in reference to the shoot or strike of the vein which they 
claim to pursue, that he has no right to pursue it at the point 
where this controversy exists. 

You must take all the evidence together, you must take the point 
where it ends on the south, where it ends on the north, where it 
begins on the west and is lost on the east, and the course it takes, 
and from all that you are to say what is its general course. The 
plaintiff is not bound to lay his side lines perfectly parallel with the 
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course or strike of the lode so as to cover it exactly. His location 
may be made one way or the other, and it may so run that he crosses 
it the other way. In such event his end lines become his side lines, 
and he can only pursue it to his side lines vertically extended, as 
though they were his end lines ; but if he happens to strike out 
diagonally as far as his side lines include the apex, so far he can 
pursue it laterally : if the vein projects beyond his side lines, then 
it is only a question as to the distance which he can include this 
vein within his side lines, which I don't see arises in this case at 
all ; but that is for you to say. 

Now, gentlemen, I have laid before you all that I think material 
for your judgment in this case. If you believe that that is the top 
or apex of the vein on which the plaintiff has laid his claim ; if you 
believe that is a vein within the meaning of the act; if you believe 
that is a vein under the circumstances and definitions which I have 
given you ; if you believe that in pursuing that vein to the east, or 
slightly to the northeast, the plaintiff has followed substantially a 
continuous sheet of ore, although with occasional interruptions, oc- 
casional narrowings. occasional enlargements and occasional pock- 
ets, yet if it is substantially the same vein and sheet of ore and he 
has followed it and found the defendant in possession in the line of 
his openings, the law is with the plaintiff. If you do not believe 
all of these propositions are established, the verdict will be for the 
defendants. 

What is a rein, lode or ledge ? The have been created by the same processes : 
mining acts of Congress do -not define Eureka Mining Co. v. Richmond Mining 
these terms. Van Gotta, in his scientific Co., 4 Saw. C. C. 302. A quartz lode 
work on Ore Deposits, says: "Veins is a fissure or seam in the country rock 
are aggregations of mineral matter in fis- filled with quartz matter bearing gold or 
sures of rocks. Lodes are therefore ag- silver: Foole v. National Mining Co., 2 
gregations of mineral matter containing Mont. 402. To constitute a metallifer- 
ores in fissures:" Prime's Translation oxts vein or lode, the mineral matter must 
26. But it has been said that all scien- be in a fissure. A fissure vein is a crack 
tine views must yield to the construction in the earth across its strata filled with 
winch will effectuate the intent of the mineralized matter. Such matter must 
Acts of Congress, and that these terms, be enclosed within what is called emmtry- 
as used in such acts, are applicable to rock or wall-rock. The sides next to the 
any zone or belt of mineralized rock lode are called the waits, or, where the 
lying within boundaries clearly separat- lode is not perpendicular the wall over it 
ing it from the neighboring rock, and is called the hanging-wall, and that under 
include all deposits of mineral matter it the foot-wall. Veins are generally 
found through a mineralized zone or belt classified as (1.) True veins. (2.) Bed- 
coming from the same source, impressed ded veins. (3.) Contact veins ; and 
with the same forms apd appearing to (4.) Lenticular veins. A true vein is 
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one which traverses a rock or formation 
independently of its texture or position, 
and not parallel to its stratification or 
foliation. Bedded reins, ovi the con- 
trary, are those which traverse the coun- 
try parallel to its stratification or folia- 
tion. Contact veins are those which 
occur between dissimilar formations. 
Lenticular veins are those which thin out 
in all directions, which are sometimes 
merely local expansions of continuous 
fissures, and sometimes mere lentiform 
secretions. In the latter case they are 
not really veins : Van Cotta 28. The 
definition and question of the formation 
of veins are quite distinct from that of 
the manner in which they have been 
filled — the latter not being discussed in 
the above reported decision and therefore 
not being entered upon here. 

What is the top or apex of a vein ? 
The definition given by the court in the 
principal case is uncertain and unsat- 
isfactory. The highest point, or the 
point nearest the surface of the earth, 
may be a great distance from the surface. 
] foes the court mean that the beginning 
or end of a vein, assuming such begin- 
ning or end to be the highest point 
reached thereby, is necessarily and al- 
ways a top or apex ? It would seem so, 
and if so, then a top or apex of a vein 
will be frequently found deep down in the 
earth and to be reached only after pass- 
ing through solid formation. The court 
concedes that the word " outcrop" is an 
essential part of the definition of a vein, 
but announces that the word is not to be 
used in its strict sense, and that the word, 
in a legal sense, means a point ' ' so near 
to the surface that it is found easily by 
digging for it, or, it is the point at which 
the vein is nearest to the surface of the 
earth ; it means the nearest point at 
which it is found toward the surface of 
the earth." It seems to me that by this 
definition every correct conception of an 
outcrop is overthrown. Webster defines 
the word outcrop, as used by geologists, 
to mean, " The coining out of a stratum 
Vol. XXVIII.- 39 



to the surface of the ground. That part 
of an inclined stratum which appears at 
the surface." But the court says that 
the vein of mineral need not come out 
or appear at the surface, but if it can be 
found "easily" by digging (a very in- 
definite expression), then it is an apex, 
or, even if it cannot be found easily by 
digging, the point nearest the surface is 
an apex or outcrop, and without refer- 
ence to its distance from the surface. I 
am persuaded that this view is erroneous, 
and is destructive to the mining interests 
of the Leadville district. Under it, if a 
man had by chance or otherwise struck 
the deposit of mineral on Friar hill at its 
highest point, and if at that point, as 
would very likely have been the case, 
there had been a break in the mineral, he 
would have had an apex, and could have 
claimed the whole hill, although he may 
have made his discovery by sinking a 
shaft an hundred feet through solid rock . 
He would have found the mineral at the 
point nearest to the surface of the earth. 
It is quite impossible that Congress, by 
the use of those terms, ever intended any 
such results. The act was framed upon 
the theory that all veins occupy a vertical 
position in the earth, and was never in- 
tended to apply to deposits of mineral, 
even though the same arc in place., which 
occupy a position substantially horizon- 
tal to the earth. While the word out- 
crop was well known and in use in min- 
ing science when the act was adopted, 
the word apex was not, and it is clear 
that the one was nsed synonymously and 
interchangeably with the other. 

•How must a claim be located to entitle 
the locator to follow the vein beyond his 
vertical side lines ? The Act of Congress 
provides that where the top or apex of a 
vein lies inside of a locator's surface 
lines extended downward vertically, such 
locator shall have the exclusive right of 
possession and enjoyment of such vein, 
although the same may so far depart from 
a perpendicular in its course downward 
as to extend outside of his vertical side 
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lines. It has been decided that the loca- 
tion must be along the linear course of 
the lode, and that if the same be not 
upon the line of the vein, and the vein 
departs from the lines of the location any- 
where upon the length of the same, it is 
so far an invalid location that he can take 
nothing beyond his vertical side lines : 
Woljleij et al. v. Lebanon Mining Co., 4 
Col. 112 ; Stevens v. Williams, per Hal- 
let, J. ; Carpenters' Mining Code 65. 
These decisions are modified by Justice 
Miller in the above case, and it is held 
that, although the location be diagonally 
across the vein, the locator can pursue 
the same laterally as far as his side lines 
include the apex. 

The only remaining question is, upon 
what degree of departure from the per- 
pendicular can a locator follow a vein be- 
yond his side lines ? The decisions thus 
far have been substantially in harmony 
with the one above, where it is held that 
this can be done upon any degree until 
the vein reaches the horizontal. Whether 
this will be the law as ultimately settled 
by the Supreme Court of the United 



States may, with great reason, be doubt- 
ed. The Act of Congress presupposed 
that all veins were vertical. Recently 
there have been discovered veins nearly 
horizontal, and where there is the slight- 
est departure downward from a horizon- 
tal position the court treats them as ver- 
tical veins. There has probably never 
been found a vein lying on a perfectly 
horizontal plane, and, therefore, under 
the present decisions, all known deposits 
of mineral in place are to be considered 
vertical veins. It seems to me that upon 
broad principles of justice, and consider- 
ing the language of the act and the state 
of mining science at the time it was used, 
the courts will yet arrive at the conclu- 
sion that veins lying nearer the horizontal 
than the perpendicular are horizontal 
veins, and that those approaching nearer 
the perpendicular than the horizontal are 
vertical veins, and that the position of a 
vein is no longer a departure from the 
perpendicular when it more nearly ap- 
proaches the horizontal than the perpen- 
dicular. 

H. B. Johnson. 



Supreme Court of the United States. 

EMANUEL BAST v. FIRST NATIONAL BANK OF ASHLAND. 

A. being indebted to B. on certain promissory notes assigned to B., by writing 
under seal, a judgment against C. The assignment provided that if the notes were 
not paid at maturity B. might sell the judgment at public sale. Held, that B. w ; as 
not bound to take steps for the collection of the judgment before the maturity of the 
notes, except on the demand of A. Held, further, that parol evidence was inadmis- 
sible to prove a promise by B. at the time of the assignment, to issue execution on 
the judgment. 

In error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

This was an action on three notes made by Bast, the plaintiff in 
error, to the defendant in error, dated March 1st 1876, and pay 
able four months after date, two being for $2000 each, and the 
other for $3481.79. Simultaneously with the delivery of the notes 
the following assignment in writing was made : 



